











CRIMINAL LAW UPDATE

Continued ...

accept his testimony, after considering it in light of all the
evidence in this case, then you may give it whatever way,
if any, you find it deserves."

The trial court refused to present the requested instruction
to the jury, stating that other instructions given, on witness
credibility and accuracy of witnesses memory, adequately
covered the material of the requested instruction. Dickey
was convicted and appealed to COSA. COSA held that the
refusal to give the instruction was error but that the error
was harmless. Dickey appealed to the Court of Appeals,
arguing that the error was not harmless. The State cross-
petitioned and argued that the trial court did not err in
refusing to give the requested instruction.

The Court affirmed the conviction. It held that there was
no trial court error in this regard. Maryland Rule 4-325
requires that a jury instruction be given only when: (1) the
instruction is a correct statement of law; (2) the instruction
is applicable to the facts of the case; (3) the content of the
instruction is not fairly covered elsewhere in instructions
actually given. The Court held that the instruction was not
a correct statement of law and was fairly covered by other
instructions given on witness credibility and identification
of the defendant. It decided that the instruction’s language
that the testimony of a drug user "must be examined with
greater scrutiny than the testimony of any other witness"
was not correct as a matter of law. There is no rational
reason for examining the testimony of a drug user or
addict witness with greater scrutiny than any other
witness. Other instructions on factors affecting witness
credibility call for jurors to examine such testimony
merely "with caution.”

The instruction requested on a drug addict witness’s
ability to perceive and recall events was adequately
covered by other instructions on witness credibility which
were given by the court. Other instructions asked the
jurors to consider a witness’s opportunity to see or hear
events, the accuracy of the witness’s memory, the
witness’s statement of mind, and any other circumstances
surrounding the event. The Court did observe, however,
that had defense counsel submitted a properly worded
instruction advising that if jurors found that a witness was
addicted to drugs and had been using drugs during
relevant times, the jurors should consider the witness’s
testimony with care and caution, it would have been the
trial court’s discretion to give such an instruction and
would not have been error.

Padilla v. State, No. 212, September Term, 2007, filed
May 30, 2008 (opinion by Hollander, J.). Padilla was
pulled over for speeding southbound on 1-95. Several
"criminal indicators" caused the stopping officer to
request a drug dog sniff of the exterior of the car. The K-
9 arrived quickly and the dog alerted to the presence of
CDS before the traffic stop was concluded. A search of
the car revealed a hidden compartment concealing a
sizable amount of heroin. Padilla was arrested and
charged with possession with intent to distribute.

At a pre-trial suppression hearing, defense counsel
conceded that the Fourth Amendment did not require
suppression of the CDS. However, counsel argued that
the seized evidence should be suppressed under Article
26 of the Maryland Declaration of Rights. The trial court
rejected this argument and later convicted Padilla of
possession with intent to distribute.

The Court of Special Appeals affirmed the conviction. It
cited Illinois v. Caballes, 543 U.S. 405 (2005) in which
the Supreme Court decided that, under the Fourth
Amendment, a scan by a drug detection dog during a
lawful traffic stop does not implicate legitimate privacy
interests. Such a scan is, therefore, allowable without any
additional justification, as long as the stop is not
prolonged for the purpose of conducting the scan. This
has been the approach of Maryland’s appellate courts.

COSA noted that Article 26, although an independent
provision from the Fourth Amendment, is to be construed
in pari materia with the federal constitutional provision.
Maryland has never held that Article 26 provides greater
protection than its federal counterpart. In Fitzgerald v.
State, 384 Md. 484 (2004), the Court of Appeals
examined whether Article 26 was more expansive in its
protection than the Fourth Amendment. In Fitzgerald,
which involved a police dog scan of a residence, the
Court did not do so. It found that even if Article 26 found
that a dog sniff was a search, such a search would require
only reasonable suspicion.

COSA noted that Fitzgerald did not actually determine
whether Article 26 requires reasonable suspicion for a
dog sniff test and that it did not depart from the
understanding that Article 26 is to be read in pari materia
with the Fourth Amendment. Even if Article 26 requires
police to possess reasonable suspicion before performing
a dog scan, Maryland Appellate Courts have repeatedly
rejected an exclusionary rule based on Article 26.

THE ADVOCATE Page 25

SEPTEMBER 2008



BALTIMORE COUNTY BAR ASSOC
NEWEST ANNUAL GOLD SPONSOR

COLUMBIA ADDICTIONS CENTER

by David Luby

The Baltimore County Bar Association would like to welcome its newest Gold Annual Sponsor, COLUMBIA
ADDICTIONS CENTER. For over twenty years, COLUMBIA ADDICTIONS CENTER (“CAC”) has been offering
effective and continually innovative services for the community in areas of substance abuse, mental health and
general wellness. CAC offers general counseling evaluations and assessments, substance abuse education/
treatment, a variety of wellness programs, drug testing, anger management programs, pain management
support, and many more services. The members of their very qualified and helpful staff all have advanced
degrees, licenses/certificates in addictions treatment, and a minimum 15 years experience in the addictions
and mental health fields.

In addition to the wonderful services they provide, CAC has an excellent reputation in the community,
providing an attractive, safe, comfortable and highly confidential environment. The thing that makes CAC
unique is their flexible scheduling. They are open seven days a week, and offer cutting-edge programs during
the day, evening and at night. CAC even offers holistic approaches such as hypnosis, yoga and breathing
programs!

A quick visit to their website will show just how valuable a resource CAC could be to a practicing attorney.
Many attorneys have referred clients to CAC to address issues in criminal and civil cases. In fact, a former
member of the Department of Juvenile Justice sang the praises of how the staff at CAC was very
accommodating and extremely helpful. CAC’s website even has a “download center” for clients to printout
intake forms and letter request forms for when a client has to provide documented proof of their progress to
their lawyers, probations officers or court personnel.

So please take the time to visit www.columbiaaddictionscenter.com and learn more about Baltimore County’s
newest Gold Sponsor. Welcome aboard COLUMBIA ADDICTIONS CENTER and thank you for your support.

“| think about what people need most when they are going through a change, especially a scary and difficult
change. | think they need information, the right resources, and inspiration from others, especially those who
have been through the same experience.” ~Eileen Dewey, Director, Columbia Addictions Center.

Please see Columbia Addictions Center ad on page 12.
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Tark’s Grill

2360 Joppa Road, Suite 116, Lutherville

September 15", 2008
S5pm-7pm

AT THE STATION

Light Hors D’oeuvres
& Wine Tasting!!
Ticket price: $45.00

($30 of ticket price is tax deductible)

... Stay for Dinner Afterwards (on your own)

Please help the BCBF continue its support
of legal initiatives.

The BCBF has financially supported:
= Restoration of Ceremonial Courtroom 5
MSBA Leadership Academy

<New Orleans Bar Assoc (Katrina Relief)
<Baltimore County Juvenile Drug Court
<Baltimore County National Adoption Day
<BCBA Pro Bono Trainings
=Baltimore County Legal Aid Bureau




Baltimore County Bar Association
ADR COMMITTEE
Civil & Domestic Mediation
Tuesday, September 16, 2008
8:00 - 9:00 a.m.

Speakers Joy Keller, Civil Mediation Administrator
Wendy Sawyer, Director, Office of Family Mediation

Program Chair  James H. McAteer, Esquire

Location Grand Jury Room, First Floor, County Courts Building

This is your opportunity to learn about Baltimore County’s civil mediation program,
find out about upcoming changes, and get answers to your questions.

Wendy will provide suggestions for attorneys prior to getting to family mediation, how
to prepare your client, what programs are offered, purpose of classes, etc.

The admission charge for the program is FREE for Members,
$15 for non-Members.

ADR Committee - Civil and Domestic Mediation
Tuesday, September 16, 2008

Name Telephone

Address

City State Zip
Email Amount Enclosed

Return this form, via mail to Doris Barnes, Executive Director, Baltimore County Bar Association, 100 County
Courts Building, 401 Bosley Avenue, Towson, MD 21204; or via facsimile to 410-823-3418; or via email to
doris@bcba.org.




Baltimore County Bar Association
CONTINUING LEGAL EDUCATION PROGRAM
Stop the Abuse! How to Successfully Prosecute a
Bad Faith Claim ...

Wednesday, September 17, 2008
8:00 - 9:00 a.m.

SPEAKERS Anne T. Brennan, Esquire
Anna S. Kelly, Esquire

The speakers will examine and discuss the basis and required elements of a claim for
attorney’s fees for Bad Faith or an Unjustified Proceeding under Maryland Rule 1-341
and Motion for Sanctions under Federal Rule of Procedure 11(c).

PLEASE CHECK-IN AND REGISTER AT THE BAR OFFICE
BEFOREHAND FOR LOCATION

The admission charge for the program is only $10 for Members, $15 for non-Members. Danish
and coffee will be available at 7:45 a.m. in the Bar Office. Please mail your reservation as soon
as possible by completing the registration form at the bottom of this page, making your check
payable to the Baltimore County Bar Association.

CLE Program - Stop the Abuse!
Wednesday, September 17, 2008

Name Telephone

Address

City State Zip
Email Amount Enclosed

Return this form, via mail to Doris D. Barnes, Executive Director, Baltimore County Bar Association, 100 County Courts
Building, 401 Bosley Avenue, Towson, MD 21204; or via facsimile to 410-823-3418; or via email to doris@bcba.org.




Baltimore County Bar Association
FAMILY LAW COMMITTEE
Meet & Greet The Family Law Judges & Masters
Wednesday, September 24, 2008

Special Guests Family Law Judges Patrick Cavanaugh, Michael Finifter,
John Hennegan, Mickey Norman
Family Law Masters C. Theresa Beck, Phyllis Brown and
Richard Gilbert
Hon. Peter B. Krauser, Chief Judge, Court of Special Appeals

DATE Wednesday, September 24, 2008
TIME 6:00 P.M. Cash Bar; 6:45 P.M. Dinner
LOCATION Towson Golf & Country Club, 12801 Stone Hill Road, Phoenix
COST $40.00 per person
MENU CHOICES
(Pick one)

Peppered Tournedos
Grilled two 3-0z medallions of tenderloin, rolled in black pepper.
Chicken Picatta
Lightly seasoned boneless breast of chicken w/fresh lemon & caper sauce.
Fillet of Salmon
Grilled salmon served w/dill sauce

Includes Garden Salad, Red Bliss Potatoes, Green Beans Almandine,

Family Law Committee - Meet & Greet the Family Law Judges & Masters
Wednesday, September 24, 2008

Menu Choice:
Name Telephone
Address
City State Zip
Email Amount Enclosed

Return this form, via mail to Doris Barnes, Executive Director, Baltimore County Bar Association, 100 County
Courts Building, 401 Bosley Avenue, Towson, MD 21204; or via facsimile to 410-823-3418; or via email to
doris@bcba.org.




Baltimore County Bar Association
ESTATES & TRUSTS COMMITTEE
2009 Maryland Legislative Initiatives
THURSDAY, SEPTEMBER 25, 2008

SPEAKER Edwin G. Fee, Jr., Esquire
Whiteford, Taylor & Preston
Program Chair Chester H. Hobbs, 1V, Esquire
DATE Thursday, September 25, 2008
TIME 5:00 P.M.
LOCATION Circuit Court for Baltimore County, Grand Jury Room

A discussion of the estates and trusts legislation that will be introduced in the
2009 session of the Maryland General Assembly.

This is a FREE program to all BCBA Members.
Non-Members, $15.00
Handouts will be available for email after the completion of the program.

Estates & Trusts Committee - 2009 Maryland Legislative Initiatives
Thursday, September 25, 2008

Name Telephone
Address
Email Non-Members, $15 per person

Return this form, via mail to Doris Barnes, Executive Director, Baltimore County Bar Association, 100 County
Courts Building, 401 Bosley Avenue, Towson, MD 21204; or via facsimile to 410-823-3418; or via email to
doris@bcba.org.



The Baltimore County Bar Association
Is pleased to host a

Special Reception for the
Honorable Alexander Wright, Jr.

To celebrate his appointment to the
Court of Special Appeals of Maryland

Thursday, October 2, 2008
6:00 - 9:00 P.M.

Valley Country Club
1512 Jeffers Road, Towson

Tickets are limited, $80 per person
Premium open bar, hot and cold hors d’oeuvres,
Beef and turkey carving stations, dessert.

Tickets will NOT be sold or held at the door.

Special Reception for the Honorable Alexander Wright, Jr.
Thursday, October 2, 2008, 6:00-9:00 P.M.

Name Telephone

Address

City State Zip
Email Amount Enclosed

PLEASE INCLUDE A SELF-ADDRESSED, STAMPED ENVELOPE
FOR THE RETURN OF YOUR TICKET(S)

Return this form to Doris D. Barnes, Executive Director, Baltimore County Bar Association, 100 County Courts
Building, 401 Bosley Avenue, Towson, MD 21204. Any questions, please call 410-337-9103.




DATE
9/18/2007

9/19/2007
9/20/2007
9/27/2007
10/11/2007
10/15/2007
10/17/2007

10/25/2007
11/5/2007

11/8/2007
11/8/2007

11/8/2007
11/13/2007

11/13/2007
11/29/2007
11/30/2007
1/9/2008
1/10/2008
1/16/2008
1/17/2008
1/24/2008
1/30/2008

2/19/2008
2/20/2008

2/21/2008

2/28/2008
3/13/2008
3/19/2008
3/27/2008

5/8/2008
5/21/2008

5/22/2008
6/16/2008

\J

COMMITTEE
Solo & Small Firm

CLE

Real Property

Estates & Trusts
NI&WC
ADR
CLE
Family Law & Criminal

Law

Criminal Law

Estates & Trusts
Real Property
State, Local Laws &
Zoning
CLE

Family Law & Criminal
Law
NI&WC, ADR
CLE
Technology
Real Property
CLE
Family Law
Estates & Trusts
Family Law

Professionalism
CLE

Pro Bono

Family Law
Real Property
CLE
Family Law
Real Property
CLE

Family Law
ADR

BCBA PODCASTS & HANDOUTS

AVAILABLE ONLINE

FOLLOW THE LINK AT WWW.BCBA.ORG

PROGRAM
What Kind of Appeal Do You Have?
Criminal Post-Verdict Practice on Both Sides of the
Aisle
Electronic Recording of Maryland Deeds, etc.
Conservation Easements, Tax Planning
Nuts & Bolts of WC Practice
ADR Update - Mediation
Animal Law

E-Crimes Family Style
Cars, Cops & Stops

Maryland College Savings Plans
Meet the New Assistant Attorney General

Review 2008 Comprehensive Zoning Map Process
Evidence ...

Contempt and Child Support Enforcement
ADR: What is in a name?

Fingerprint Evidence

Selecting/Using Smartphones

Ground Rents, etc.

Tips for a Successful Appellate Practice
Presentation of Kaufman Alimony Guidelines
Uniform Trust Code

Deeds, etc. in the Family Law Context

Top 10 Irritants
Workers' Comp Appeals & Third Party Claims

Family Law Best Practices

BlAs, formerly known as GALs

Like-Kind Exchanges Involving LLCs

Voc Rehab Evaluations (WC & non-WC)

What You Can Learn From a Tax Return, Part 2
Landominiums

How to Find Good Help, Cheap!

PRESENTER(S)
Robinson & Wescott

Prof. Byron Warnken

James Cosgrove, Esquire

Wally Lippinicott

R. Karl Aumann, WCC Chairman
Prof. Robert Rubinson

Kathleen Masterton

Hon. Joseph F. Murphy, Jr. and Gregg
Bernstein, Esquire

Prof. Byron Warnken

Joan Marshall, Executive Director,
College Savings Plans of MD
Stuart Cordish, Esquire

Ed Gilliss, Jeff Long, Bill Wiseman
Judges Murphy & Grimm

Hon. Lawrence R. Daniels, Michael
Helms, Director, Baltimore Co. Child
Suport Enforcement Off.

Lou Gieszl, MACRO

Joint w/BABC

Adam Spence

Kathy Kelly Howard, Esquire

Prof. Byron Warnken

L. Tracy Brown, Esquire

Edwin G. Fee, Jr.

Douglas L. Burgess, Esquire
Judges Daniels, Ballou-Watts,
Hennegan, Williams. Jennifer Aist
and Keith Truffer

Anne Brennan & Matt Paavola

Judges Jakubowski, Hennegan,
Daniels & Master Brown

Judges Martin & Plitt. Christopher
Nicholson, Ferrier Stillman & Wendy
Sare

William J. Gessner, Esquire

Andy Nussdorf & Mary Sevinsky
Richard Jacobs & Thomas Ries
Howard Alderman

Joseph Tivvis, Esquire

Judge Robert Dugan, Richard Jacobs

Family Law Forum, Case Law & Legislative Updates and Master Gilbert

Collaborative Law Presentation

Alice Dansker Doyle, Esquire

Thanks to the generosity of GORE BROS. REPORTING & VIDEOCONFERENCING,

these podcasts are possible for the BCBA to provide to its members.






