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CRIMINAL LAW UPDATE 
 

Continued ... 

Harris v. State, No. 581, September Term, 2008, 
filed November 30, 2009 (opinion by Zarnoch, J.). 
Harris was convicted by a jury in Baltimore County 
of second degree murder and sentenced to 15 years 
incarceration. At his trial, after voir dire was 
completed and a jury was empaneled, a juror told the 
judge that his grandmother was in the hospital and 
not expected to live much longer. He told the judge 
that he would like to be able to leave if his 
grandmother died or to see her if it "looked like it 
was the end coming". The juror was not excused, but 
the judge gave him the chamber’s telephone number 
so the juror could be contacted if necessary. 

Just after the closing of the evidence and before the 
jury began deliberating, the jury was excused for 
lunch. The judge’s secretary got a telephone call 
from the juror’s father that the grandmother had 
died. The secretary called the juror to the phone. 
After he hung up, the secretary asked the juror, "Are 
you all right to continue?" The juror answered that 
he was. This occurred before the alternate jurors 
were discharged. 

At some point, the judge found out about this 
conversation but did not inform the State or defense 
counsel. Just after the jurors began deliberating, the 
juror in question sent a note to the court asking to be 
excused for funeral preparations and to be replaced 
by an alternate juror. The note said: "If you can 
exchange me for an alternate jury member without 
disrupting anything, that will be great. If it is a big 
deal, please discuss with me." The judge then told 
the State and defense counsel about the earlier 
conversation between the juror and the secretary. 

The secretary testified on the record about her 
conversation with the juror. The defense counsel 
moved for a mistrial because the Defendant had not 
been informed of the communication earlier and 
would have requested that the juror be replaced with 
an alternate. The motion was denied and the judge 
sent a note to the juror that the court would not 
excuse him. The jury continued deliberating and 
convicted the appellant later that day. 

COSA reversed the conviction and remanded the 
matter for a new trial. Maryland Rule 4-326(d) 
provides that "the court shall notify the defendant and 
the State’s Attorney of the receipt of any 
communication from the jury pertaining to the action 
as promptly as practicable." COSA opined that, for the 
purposes of this rule, a judge’s secretary is included in 
the meaning of "court". The communication between 
the juror and the secretary was a communication 
between the court and the jury. The conversation about 
whether the juror was "all right to continue" "pertained 
to the action" under Rule 4-326(d). 

The purpose of Rule 4-326(d) is to give an opportunity 
for the State and the defense to provide input in 
designing an appropriate response to a juror’s question 
in order to assure fairness and avoid error. Even 
though the juror indicated that he could continue, the 
court should have informed the parties while the 
alternate jurors were still available. The attorneys 
could then have provided input as to whether the juror 
should be replaced. When an ex-parte communication 
occurs between the court and a juror, prejudice is 
presumed and the State bears the burden of 
demonstrating that the communication was harmless. 
The record did not show whether the communication 
was harmless because it was not clear whether the 
alternate jurors had been discharged when the judge 
found out about the communication. Thus, it was not 
clear whether the juror could have been replaced had 
the communication been promptly disclosed. 

It could not be determined from the record whether the 
juror whose grandmother had died or other jurors 
deliberated properly or rushed to reach a verdict. Thus, 
the trial court erred when it failed to declare a mistrial 
and COSA reversed the conviction. COSA also 
determined that the evidence was sufficient to sustain 
a conviction and, therefore, it remanded the matter to 
the circuit court for a new trial. 
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CIVIL LAW UPDATE 
 

by Cecilia B. Paizs 

A review of the Amicus Curiarum for February 
2010 reveals the following civil cases of interest: 
 
THE COURT OF APPEALS: 
 
Earlene Burnside, et. ux. v. Randall V. Wong, et 
al., No. 4, September Term 2009. Opinion filed 
January 7, 2010 by Battaglia, Lynne A., Judge 
 
Ms. Burnside brought suit against Dr. Wong in the 
Circuit Court for Baltimore City.  Alleging medical 
malpractice, lack of informed consent, and loss of 
consortium stemming from his treatment of her for 
a degenerative eye disease. Dr. Wong filed a 
Motion to Dismiss for Improper Venue on the 
bases of Sections 6-201(a) and 6-202(8) of the 
Courts and Judicial Proceedings Article, Maryland 
Code (1974, 2002 Repl. Vol.), asserting that he 
neither resided nor carried on a regular business in 
Baltimore City, and that the alleged misdiagnosis, 
negligent medical treatment, and failure to obtain 
informed consent took place solely in Baltimore 
County.  The Court granted the motion and 
transferred the venue to Baltimore County.  Ms. 
Burnside filed a Motion to Reconsider, Alter, 
Amend, or Revise the ruling, relying for the first 
time primarily on Section 6-202(8), arguing that 
her “first eye injury while under Dr. Wong’s care” 
occurred in Baltimore City, where she resided, 
because her eye condition deteriorated there. The 
Circuit Court denied the Motion, and the Court of 
Special Appeals affirmed. 
 
The Court of Appeals affirmed, holding that per 
Section 6-202(8), the “first injury” and “cause of 
action arose” when Ms. Burnside first saw Dr. 
Wong for treatment and his alleged to properly 
diagnose and treat Ms. Burnside allegedly resulted 
in a deterioration in her condition.  The Court 
further held, relying on its recent decision in 
Nodeen v. Sigurdsson, 408 Md. 167, 178, 968 A.2d 
1075 (2009), that the relevant time for determining 
venue under Section 6-201(a), pertaining to 
carrying on a regular business or engaging in a 
vocation, is the time suit was brought. The Court 
also rejected Mrs. Burnside’s argument that 

because Dr. Wong maintained “active privileges” at 
Mercy Medical Center and “teaching privileges” at 
the University of Maryland School of medicine, 
venue was proper in Baltimore City. Rather, the 
Court reasoned that merely having such privileges, 
without exercising them, as here, was insufficient to 
confer 
venue in Baltimore City. 
 
Emma Elder v. Cherry Elder Smith, Personal 
Representative of the Estate of Colonel Percy Elder, 
Sr., No. 34, September Term 2009. Opinion filed 
January 13, 2010 by Battaglia, Lynne A., Judge 
 
As a result of a divorce action, an order was entered 
granting Ms. Elder a $31,500 monetary award 
against Colonel Elder and was to receive one-half of 
the proceeds of a sale of property located in Anne 
Arundel County known as “Beales Trail.” Emma 
Elder’s $31,500 marital award was not reduced to 
judgment and remained unsatisfied at the time of Mr. 
Elder’s death.  After his death, Ms. Elder had the 
monetary award reduced to a judgment and recorded 
in Anne Arundel County, thereby hoping to establish 
a lien against the Beales Trail property. Prior to the 
sale of Beales Trail, the Orphans’ Court ordered 
Emma to release her lien, reasoning that her 
monetary award, reduced to judgment and recorded 
as a lien after Mr. Elder’s death, was not entitled to 
priority within the context of estate administration. 
The Court of Special Appeals affirmed, 
holding that the statutory scheme embodied in the 
Estates and Trusts Article governing creditors’ 
claims, does not permit “a creditor with a pre-death 
claim to enhance the 
priority of its claim after the debtor dies.”  
 
The Court of Appeals affirmed, The Court reviewed 
the statutory scheme governing estate administration, 
their legislative history, as well as the statutory 
schemes in other states and determined that a lien 
cannot be created against a debtor’s interest in real 
property after the debtor’s death, because upon death, 
title to real property passes out of the hands of the 
decedent, pursuant to Section 1-301(a) of the Estates 
and Trusts Article, Maryland Code (1974, 2001 Repl. 
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Vol.). The Court further held, however, that as a court 
of special and limited jurisdiction, the Orphans’ Court 
for Baltimore County was without authority to affect 
the lien recorded in Anne Arundel County, either 
directly, or by ordering Emma Elder to release her 
lien. The Court reasoned that although an orphans’ 
court has the ability to effectuate the administration of 
an estate, only circuit courts, as courts of original and 
general jurisdiction, have the authority to enter 
judgments upon which liens are based and to order 
their release. The Court concluded that although the 
lien held by Emma Elder on the Beales Trail property 
is not afforded priority, the release of the lien must be 
effected in a different manner. 
 
THE COURT OF SPECIAL APPEALS: 
 
(I could not resist putting this one in based on the 
recent weather!  CBP) 
 
E. Daris Warsham v. James Muscatello, Inc., No. 
1041, September Term, 2008. Opinion filed on 
December 30, 2009 by Hollander, Ellen A., Judge 
 
Mr. Warsham fell while salting an icy parking lot at 
work, in an attempt to prevent others who might 
arrive at work from falling on the ice. He brought a 
negligence suit against 
his employer’s landlord to recover for injuries he 
sustained in the fall. The Circuit Court for 
Montgomery County granted the landlord’s motion 
for summary judgment, ruling that suit was barred by 
the doctrines of assumption of the risk and 
contributory negligence. 
 
The Court of Special Appeals affirmed. The trial court 
did not err in granting summary judgment to the 
landlord because Mr. Warsham voluntarily assumed 
the risk of his injuries. The circumstances were not so 
exigent as to compel the plaintiff’s conduct in order to 
protect the lives of others. He also had other 
alternatives available to him to prevent injury to 
others. 

 

CIVIL LAW UPDATE 
 

Continued ... 

 
 
 
 

 
 
 

 
TECHNOLOGY FAIR & EXPO 

 
Wednesday, March 24, 2010 

11:00 am - 2:00 PM 
 

Maryland National Guard Armory 
307 Washington Avenue, Towson 

 
FREE ADMISSION 

FREE LUNCH to the first 
100 attendees 

 
Local vendors, demonstrations and 

raffles held throughout the day. Come 
see what is new, and the technology to 

assist you in the practice of law. 
Everything you need to equip your 

office in one location 
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Young Lawyers Committee 
Annual Bull & Oyster Roast 

 
Sunday, March 7, 2010 

2:00 - 6:00 P.M. 
Towson American Legion 
125 York Road, Towson 

 
Entertainment by 

The Mighty, Mighty Barristers 
 

SILENT AUCTION 
All proceeds to benefit The Packard Center for 

ALS Research at Johns Hopkins 
In honor of Member, Friend and Colleague, 

Michael Radcliffe 

 

TICKETS 
Adults, $35 

Kids, $15 (6-12) 
Under 6, FREE 

 
Tables of 10 can be 

reserved 

Kid-friendly Activities 
 

Stuffed Animal Wheel 
Money Wheel 

The Jokesters Return! 

 
MORE BANQUET PHOTOS ... 

County Executive Jim Smith, Steve Wyman and 
Judge Tom Bollinger 

Judges Alan Wilner and 
Colleen Cavanaugh 

Michael Siri and Debra Schubert 
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FLYERS INSIDE 
 
 

March 7, 2010 
Annual Bull & Oyster Roast 

and Silent Auction 
 

March 17, 2010 
Evidence 

 
March 18, 2010 

Liens, Liens & More Liens 
 

March 18, 2010 
Work Release, Home Detention 

and More! 
 

March 23, 2010 
Negotiating Commercial Leases 

 
March 23, 2010 

Forensic Accounting 
 

March 25, 2010 
Nuts & Bolts of Drafting Wills 
and End-of-Life Documents 

 
April 7, 2010 

Cars, Cops & Stops 

 

Program handouts and 
podcasts are available on our 

website (www.bcba.org), 
Members Only Area. 

Published monthly by the  
Baltimore County Bar Association 

VOLUME XIX, NO. 8 
March 2010 

Bar Association Office 
Doris D. Barnes, Executive Director 

Telephone: (410) 337-9103 
E-Mail: doris@bcba.org 

 
Rachel Ruocco, LRS Director 
Telephone: (410) 337-9102 
E-Mail: rachel@bcba.org 

 
Website: http://www.bcba.org 

 FOR SALE: Gussco Trans-File storage 
drawer boxes; letter and legal size. Bill 
Hahn, 410-823-7858. 

 
OFFICE SPACE AVAILABLE 

 
1,274 sq ft office space located at 102 
W. Pennsylvania Avenue, incl two 
offices, a conference room, reception 
area, secretarial/assistant area and a file 
room. Avail immed, fully furnished @ 
$3,500/mo or unfurnished at @ $2,725/
mo. Call 443-562-5173. 
 
Large, furnished office space for one 
attorney near Towson Cir Ct . 
Secretarial space and reception area. 
Use of library, copier and fax. Free 
parking. Available immediately. Call 
443-324-6665. 
 
Law Office in Towson, 401 
Washington Avenue. Established 
law firm with extra space available, 
w/support space and sharing 
a m e n i t i e s . R e f e r r a l s 
possible.  Please call Joe Williams at 
410-938-8666 ext. 11. 
 
Established law firm practicing in the 
E&T area in the Timonium Corp. 
Center, 9515 Deereco Road. Avail 
immed for 1-2 attys desiring to share 
office space. Sharing of congenial 
personnel and facilities possible. Exc 
opportunity for atty practicing in E&T 
area. Call 410-308-3883. 
 
Towson. One block from Circuit Court. 
Free parking on site, shared use of 
copier, fax, internet access, conference 
room. Perfect for solo or for downtown 
firm needing occasional Towson space. 
Call Louis Price at 410-823-2800 
x1003. 

PRESORTED STANDARD 
U.S. POSTAGE 

PAID 
Baltimore, MD 

Permit No. 1262 



Young Lawyers Committee 
Annual Bull & Oyster Roast 

 
Sunday, March 7, 2010 

2:00 - 6:00 P.M. 
Towson American Legion 
125 York Road, Towson 

 

Entertainment by The Mighty, Mighty Barristers 
 

SILENT AUCTION 
All proceeds to benefit The Packard Center for ALS Research at Johns Hopkins 

In honor of Member, Friend and Colleague, Michael Radcliffe 
 

Tickets on sale February 1st 
Reserve your table of 10 

Adults, $35, Children, $15 (6-12 y/o). Under 6, FREE. 

Return this form to Doris Barnes, Executive Director, Baltimore County Bar Association, 100 County Courts 
Building, 401 Bosley Avenue, Towson, MD 21204.  You  can also register online at www.bcba.org. 

Young Lawyers Bull & Oyster Roast and Silent Auction 
Sunday, March 7, 2010 

 

Name        Telephone       
 

Address             
 

Email       Total Amount Enclosed    
 
Tickets: Adults #  @ $35 each = $  Children #  @ $15 each =   

Name on C/C       Today’s Date    
Billing Address      City, State, Zip   
Telephone      Email      
Card No.       Exp.  SEC#   
Amount authorized $    Signature      

Kid-friendly Activities: 
 

Stuffed Animal Wheel 
Money Wheel 

Clown Entertainment and 
Animal Balloons! 

Fun for EVERYONE! 
Great Food 

Musical Entertainment 
Awesome Silent Auction 



 

 

Baltimore County Bar Association 
CONTINUING LEGAL EDUCATION PROGRAM 

 
Evidence 

 
Wednesday, March 17, 2010 

8:00-9:00 a.m. 

SPEAKER   Hon. Joseph F. Murphy, Jr. 
    Court of Appeals 
 
PROGRAM CHAIR Louise A. Lock, Esquire 

 
DATE    Wednesday,  March 17, 2010 
 
LOCATION   County Courts Building, 401 Bosley Avenue, Towson  
    Check-in at Bar Office for Courtroom Location 
 
COST    BCBA Members, $10.00; Non-Members, $15.00 
 
 
Come one, come all! Judge Murphy will provide the annual evidence update. 
 

 
Danish and coffee will be available at 7:45 a.m. in the Bar Office.  

CLE Program - Annual Case Law Update 
Wednesday, March 17, 2010  

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     
 
REGISTER ONLINE at www.bcba.org, OR return this form to the Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204, with a check payable to the BCBA. 



 

 

Baltimore County Bar Association 
NEGLIGENCE, INSURANCE & WORKERS’ COMP 

COMMITTEE 
 

Liens, Liens & More Liens 
How Not To Be Bewildered 

 
Thursday, March 18, 2010 

12:00 - 1:30 P.M. 

SPEAKERS   Frank Lipshultz, Esquire 
    Wallace Kleid, Esquire 
    Katlyn Hodges of Azrael, Gann & Franz 
 
PROGRAM CHAIR Wallace Kleid, Esquire 

 
DATE    Thursday,  March 18, 2010 
 
LOCATION   Grand Jury Room, County Courts Building, 
    401 Bosley Avenue, Towson  
     
COST    BCBA Members, FREE; Non-Members, $15.00 
 
 
 ►Discussion of Medicare liens, both for workers’ compensation and liability. 
 ►U.S. v. Stricker, a nightmare for Plaintiffs attorneys and insurance companies. 
 ►The pitfalls of Rule 19. 

CLE Program - Liens, Liens & More Liens 
Thursday, March 18, 2010  

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     
 
REGISTER ONLINE at www.bcba.org, OR return this form to the Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204, with a check payable to the BCBA. 



 

 

Baltimore County Bar Association 
CRIMINAL LAW COMMITTEE 

 
Work Release, Home Detention and More! 

Thursday, March 18, 2010 
5:00 P.M. 

SPEAKER   Warden James P. O’Neill, 
     Baltimore County Detention Center 
 
MODERATORS  Leonard H. Shapiro, Esquire 
    Scott D. Shellenberger, 
     Baltimore County State’s Attorney 
 
Location   Grand Jury Room, County Courts Building, Towson 
 
 
 
 

Please join us to learn everything you wanted to know about jail, but 
did not want to go there to find out! 

 
 

 
This program is FREE for BCBA Members. Non-Members, $15. 

Criminal Law Committee - Work Release, Home Detention & More! 
Thursday, March 18, 2010 

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     
 
REGISTER ONLINE at www.bcba.org, OR return this form to the Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204, with a check payable to the BCBA. 



BALTIMORE COUNTY BAR ASSOCIATION 
REAL PROPERTY COMMITTEE 

 

Tuesday, March 23, 2010 
 

NEGOTIATING COMMERCIAL LEASES 

Real Property Committee - Negotiating Commercial Leases 
Tuesday, March 23, 2010 

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     
 
REGISTER ONLINE at www.bcba.org, OR return this form to the Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204, with a check payable to the BCBA. 

SPEAKERS   Jonathan M. Herbst, Esquire 
    Benjamin L. Polakoff, Esquire     
 

DATE    Tuesday, March 23, 2010 
 

TIME    12 noon - Brown Bag Lunch 
 

LOCATION   Grand Jury Room, County Courts Building 
    401 Bosley Avenue, Towson 
 
 
Please join us to discuss negotiating commercial leases, from the perspective of both the 
landlord and the tenant. 
 
 
 
 
 

This is a FREE program to all BCBA Members. 
Non-Members, $15.00. 

 
 

Please bring your own lunch.  Beverages and dessert will be available. 
Handouts will be provided, and will also be available electronically. 



 

 

Baltimore County Bar Association 
FAMILY LAW COMMITTEE 

 

Forensic Accounting & “Double-Dipping” 
 

Tuesday, March 23, 2010 

Family Law Committee - Forensic Accounting & “Double-Dipping” 
Tuesday, March 23, 2010 

 

Menu Choice:       
 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed      

SPEAKER   Bruce O’Hare, C.P.A. 
 
PROGRAM CHAIR Roger R. Munn, Jr., Esquire 
 

DATE    Tuesday, March 23, 2010 
TIME    6:00 P.M. Cash Bar; 6:45 P.M. Dinner 
 

LOCATION   Marriott Hunt Valley Inn, 245 Shawan Road 
 
COST    $40.00 per person 
 
Join us for a discussion regarding forensic accounting issues in family law cases. 
 

MENU CHOICES 
(Pick one) 

 

Sliced Tenderloin Medallions w/Rosemary Zinfandel Demi-Glace 
Chicken Saltimbocca (stuffed w/prosciutto, provolone and sage w/champagne veloute) 

Maple Glazed Salmon Filet w/pineapple chutney 
 

Includes Salad, Vegetables, Potatoes, 
Rolls, Butter, Coffee, Tea and Dessert (Raspberry Sorbet w/Fresh Berries) 

Return this form, via mail to Doris Barnes, Executive Director, Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204; or via facsimile to 410-823-3418; or via email to 
doris@bcba.org.  



Baltimore County Bar Association 
ESTATES & TRUSTS  

AND YOUNG LAWYERS COMMITTEES 
 

Nuts & Bolts of Drafting Wills and End-of-Life Documents 
 

THURSDAY, MARCH 25, 2010 
5:00 P.M. 

Estates & Trusts and Young Lawyers Committees - Nuts & Bolts of Drafting Wills 
Thursday, March 25, 2010 

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     
 
REGISTER ONLINE at www.bcba.org, OR return this form to the Baltimore County Bar Association, 100 County 
Courts Building, 401 Bosley Avenue, Towson, MD 21204, with a check payable to the BCBA. 

SPEAKER   Prof. Angela Vallario 
 
PROGRAM CHAIR Kathleen J. Masterton, Esquire 
 
LOCATION   Circuit Court for Baltimore County, Grand Jury Room 
 
 
This joint program with the Young Lawyers Committee is intended not for those who limit their 
practice to estates and trusts, but who have a more general practice which encompasses the 
occasional need to draft estate planning documents. Professor Angela Vallario teaches several 
estate planning courses at the University of Baltimore Law School. She will speak to the 
problems faced by the occasional estate planner, and will address some of the most common 
problems and mistakes made by general practitioners who venture into estates and trusts. 
 
 

This is a FREE program to all BCBA Members. 
Non-Members, $15.00 

Handouts will be available for email after the completion of the program. 



 

 

Baltimore County Bar Association 
CRIMINAL LAW COMMITTEE 

Cars, Cops & Stops or Fourth Amendment 
in the Vehicular Context 

 
Wednesday, April 7, 2010 

SPEAKER  Prof. Byron Warnken 
 
DATE:  Wednesday, April 7, 2010 
TIME   4:30 P.M. 
LOCATION  Circuit Court Courtroom, County Courts Building, Towson 
 
 
 
Back by popular demand: This is a program that should be attended by all 
criminal law practitioners who have clients who drive a vehicle or are passengers 
in a vehicle.  Professor Byron Warnken will steer us through developing Supreme 
Court and Maryland Courts of Appeals decisions. 
 
 

This is a FREE program for BCBA Members. 
Non-Members, $15.00. 

 
Please RSVP to ensure a sufficient number of handouts. 

Return this form to the Baltimore County Bar Association, 100 County Courts Building, 401 Bosley Avenue, 
Towson, MD 21204; or register online at www.bcba.org.  

Criminal Law Committee - Cars, Cops & Stops 
Wednesday, April 7, 2010 

 
Name       Telephone      
 
Address            
 
City      State   Zip    
 
Email      Amount Enclosed     




